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Water is a natural resource in permanent movement through the hydrological cycle, and as such it is difficult to
grasp by law. If this observation of movement is obvious, the law has taken time to integrate it. The unitary and
global nature of water has only recently been taken into account: French law incorporated the concept of a
catchment area in the early 1960s. The very expression of water law is not without its uncertainties. More generally,
the question is how water law was built in France and what are the essential elements that make it up?
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1. Water: a resource in constant motion
Water as a constantly moving natural resource is difficult to grasp by law. Indeed, "the most beautiful law in the world will not
make a drop of rain fall" [1].

 Figure 1. The water cycle. [Source: Wikipedia. By USGS Georgia Water Science Center Illustration by John M. Evans, Howard Perlman,
USGS French translation by Monika Michel, Agence de l'Eau Artois-Picardie, France [Public domain], via Wikimedia Commons]

Before being a natural resource, water is a natural system (Figure 1). While the hydrological cycle is an obvious fact, the law
has taken time to integrate it. The fact that the law takes into account the unitary and global nature of water is a very recent
phenomenon. Indeed, the law has long ignored the interdependence between surface and groundwater. The emergence of the
legal concept of a river basin [2] at the beginning of the 20th century laid the foundations for the necessary reconciliation of the
physical reality of water with its legal protection. No distinction should be made between surface water and groundwater, their
interdependence is a reality.

 Figure 2. Pont du Gard. [Source: Wikipedia. By Wolfgang Staudt (originally posted to Flickr as Pont Du Gard)[CC BY 2.0
(http://creativecommons.org/licenses/by/2.0)], via Wikimedia Commons]

The relationship between water and law has very ancient origins, the heritage of Roman law is indisputable in water
administration. Indeed, Roman civilization is one of the greatest water civilizations, as the famous geographer Pierre George
rightly stated [3]. The greatest monuments bequeathed by the Romans are precisely the aqueducts, such as the Pont du Gard in
France (Figure 2). The longevity of the aqueducts underlines both the genius of the Romans as a builder and their organizational
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capacity, because to build, maintain and manage water, Rome has produced, at the same time as canals and baths, an entire
administrative and legislative system [4]. This water administration is described in a very precise and detailed way by Frontin,
curator of Emperor Trajan's waters, in his treatise on the aqueducts of Rome [5]. Roman law provided for free access to aqua
publica. This term mainly referred to running and perennial water, i.e. water from rivers. Nevertheless, individuals had the right
to request private use of public water because concession authorizations could be granted.

From the 1960s onwards, water law provided qualitative protection of water resources in a punctual and sporadic manner [6].
The main concern was the control of mainly chemical pollution of surface water. In addition, this fight was justified either on
public health grounds or on the grounds of navigation on watercourses in order to limit or even remove obstacles that could
hinder this activity. Protection was exclusively anthropocentric in nature, i.e. for the benefit of mankind and not the
environment.

At present, water protection can no longer be considered solely from this angle, as this leads to neglecting its essential role in
maintaining the balance in ecosystems. Nevertheless, guaranteeing the protection of water resources exclusively from the
"ecocentric" point of view leads to forgetting the vital link between water and man, because any damage to water resources
"always necessarily leads to a consequential damage to mankind, since there is damage to their environment" [7]. And
conversely, "to serve nature is also to serve man" [8].

In French law, water law is characterised by chronic complexity. The legal status and regime of water lacks unity and is
strongly linked to the right of ownership. Indeed, the Civil Code [9] states that water is a res communis, that is, something that
belongs to no one and whose use is common to all. In addition, the Water Act of 3 January 1992 recognizes water resources as
the Nation's common heritage [10]. In addition, article L. 2111-7 et seq. of the General Code on the Property of Public Persons
distinguishes between State watercourses subject to public law and non-State watercourses subject to private law. As a result, this
complexity and confusion undermines the effectiveness of overall water protection.

2. The definition of the right to water
There is no legal definition of the term "water right". Unlike environmental law, the French legislator has not drafted a Water
Code [11]. Currently, the legal rules applicable to water resources are scattered among several codes. For example, water
management planning is governed by the Environmental Code, public drinking water service by the Local Authorities Code,
river public domain by the General Code of Public Property, water pollution offence by the Criminal Code, etc.

While some French doctrine still questions the relevance of a water right [12] "long characterized by its fragmentation" [13],
other authors have tried to define the content of this right. Thus, for some, water law refers to "the set of rules that determine
the legal regime of water, the rights that individuals can exercise and the measures that must be implemented to protect the water
resource" [14]. And for others, water law is "a body of rules governing continental waters globally [...] and constituting a legal
system dealing with water in all its aspects, taking into account the interrelationships that exist within this physical environment
and its environment" [15]. Finally, water law is concerned with the protection of water and aquatic environments in both
quantitative and qualitative terms.

3. The progressive construction of the right to water
In France, the right to water has been gradually built up under the effect of "three major water laws" which have made it possible
to set up a real water administration. Even if for some authors water law has not yet reached the age of maturity, it continues to
be built for better water protection under the influence of European Union law. Thus, European standards contribute to the
construction of a "globalized and unified water law" [16].

3.1. The adoption of "three major water laws"
It is possible to distinguish "three major water laws" that have been adopted in France and have made it possible to lay the
foundations of the current water law:

the law of 16 December 1964 on the regime and distribution of water and the fight against pollution;

the law of 3 January 1992 on water;

the law of 30 December 2006 on water and aquatic environments.

the law of 16 December 1964 on the regime and distribution of water and the fight against pollution;

the law of 3 January 1992 on water;
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the law of 30 December 2006 on water and aquatic environments.

The first text that establishes the legal framework for regulating the pollution of water resources is the law of 16 December
1964 [17]. The adoption of this law was an important step in the fight against pollution and therefore for the protection of water
resources as part of the common heritage. The legislator has provided for the creation of an administrative district recognizing
the specificity of the watershed and has adopted a series of offences applicable against polluters.

Then, the law of 3 January 1992 [18] proceeds for the first time to the unification of the legal regime of water. Thus, the right
to water has been combined around four main principles: the principle of the unity of water resources [19], the principle of
water heritage, the affirmation of the general interest character of water protection and the principle of balanced and
sustainable management of water resources [20]. This law provides for a single system of authorisation and declaration for
all works, installations, works and activities carried out for non-domestic purposes, depending on the importance of the work, the
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risks involved, the dangers and the impact on health, safety and the free flow of water.

In addition, the legislator organizes water management around two planning documents, namely the Master Plans for Water
Development and Management (SDAGE) [21] and the Water Development and Management Plans (SAGE) [22]. The SDAGE
is a planning document drawn up for a period of 6 years at the scale of the hydrographic basin, while the SAGE is drawn up on a
much smaller scale: that of the sub-basin, in particular to take into account the specificities of a territory. It is the SDAGE that
determines the territories for which a SAGE is necessary in order to achieve the objectives set by the Water Framework
Directive, namely the good ecological status of all water bodies. Since this law, urban planning documents (territorial coherence
scheme, local urban planning plan and municipal map) must be compatible or made compatible with the SDAGE. In France, the
SDAGEs have been revised and renewed for the period 2016-2021. For example, the latest version of the SDAGE for the Rhône
Méditerranée basin came into force on 21 December 2015, for a period of 6 years [23].

Finally, the Water Act of 30 December 2006 [24] incorporates the principles affirmed in the 1992 Act. Among the major
innovations it brings are the recognition of the priority use of water for human consumption and the recognition of the right of
access to drinking water under conditions that are economically acceptable to all [25].

In addition, this law strengthens the legal scope of the SAGE, since it now acquires, like the SDAGE, the character of a
document with full regulatory value: the regulations and the cartographic documents it contains are expressly declared by the law
as enforceable against third parties for the execution of any installation, work, work or activity subject to declaration or
authorization under the water police [26]. This recognition requires that the SAGE project be subject to a prior public inquiry.

3.2. The creation of specialized institutions in the water sector

 Figure 3. The hydrographic basins in France. [Source: © Rhone-Mediterranean-Corsica Water Agency]

The French territory is divided into 12 major river basins (Figure 3), 7 of which are located in the metropolitan territory [27].
While specialized water institutions at the national level have an essentially advisory role [28], those in the river basin have real
decision-making power. First of all, the prefect basin coordinator [29] has sufficient expertise to ensure the coherence and
rationalization of local water management. For example, it is responsible for approving the SDAGE. In addition, he chairs the
basin administrative commission established in each basin or group of basins. The role of this commission is mainly advisory,
as it assists the basin coordinator prefect in the exercise of his powers and is consulted on the draft SDAGE, programme of
measures and flood forecasting master plan.

http://www.encyclopedie-environnement.org/app/uploads/2018/02/droit-eau_fig3-bassins-hydrauliques-France.png
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 Figure 4. Illustration of participatory democracy. [Source: Wikipedia. By Gif Town Hall[CC BY-SA 4.0
(https://creativecommons.org/licenses/by-sa/4.0)], via Wikimedia Commons]

The decree of 16 May 2005 [30] created a basin committee in each river basin. This committee, also known as the "water
parliament", has an advisory and leadership role within the river basins. It is composed of 3 colleges, 40% of which are
representatives of local authorities [31], 40% of water users and 20% of government representatives.

Indeed, the basin committees develop and update the SDAGEs and their advisory opinion is required for the development of the
SAGEs [32]. In metropolitan France, the role of the basin committee in implementing the principle of participation in the
water sector is reflected in the commission on the aquatic natural environment of the basin. It is consulted by the chairperson of
the basin committee on the SDAGE's orientations for the protection of the aquatic environment, or on any question concerning
the aquatic environment in the basin.

In addition, the water agencies [33] have a specific role in implementing the principle of balanced and sustainable management
of water resources. They were created by the 1964 law. Until 1991, they were called basin financial agencies and in principle
operated in parallel with a basin committee. Today, water agencies have the status of public administrative State institutions [34],
they are established in each basin or grouping of river basins and placed under the supervision of the Minister for the
Environment.

The water agencies implement the SDAGEs and SAGEs by promoting balanced and economical management of water resources
and aquatic environments, drinking water supply, flood control and the sustainable development of economic activities. In
addition to these missions, they conduct a land policy to safeguard wetlands [35] approved by the basin committee: they can
acquire land in these areas in order to fight, for example, against soil artificialisation. This wetland protection policy is old.
France has been committed to protecting them since the signing in 1971 of the "Convention on Wetlands of International
Importance, especially as Waterfowl Habitat" (Ramsar Convention). Finally, more recently, the law of 8 August 2016 for the
reconquest of biodiversity, nature and landscapes extended the mission of the water agencies to the protection of the marine
environment and to terrestrial and marine biodiversity.

 Figure 5. Water agencies in metropolitan France. [Source: © Rhone-Mediterranean-Corsica Water Agency]

The financial resources of the water agencies come from the seven categories of fees collected from public and private entities,
repayments of advances made by them and subsidies paid by public entities.

http://www.encyclopedie-environnement.org/app/uploads/2018/02/droit-eau_fig4-democratie-participative.jpg
http://www.encyclopedie-environnement.org/app/uploads/2018/02/droit-eau_fig5-argent-euros.jpg
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In accordance with the principle of prevention and the principle of repairing environmental damage, water agencies establish and
collect charges from public or private persons for water pollution, for the modernisation of collection networks, for diffuse
pollution, for abstraction from water resources, for water storage during low-water periods, for obstacles on watercourses and for
the protection of the aquatic environment [36]. The budget of the water agencies is funded by these fees, which are redistributed
in the form of grants, granted to local decision-makers or contracting authorities (municipalities, groups of municipalities,
farmers, industrialists) to finance mainly actions to combat water pollution. However, about 73% of the budget of these agencies
comes from the payment of the domestic water pollution charge [37]. Thus, it is domestic consumers who mainly finance the
budget of these agencies and not farmers or industrialists as one might think.

 Figure 6. Water agencies in metropolitan France. [Source: © Rhone-Mediterranean-Corsica Water Agency]

There are 6 water agencies in metropolitan France that operate in the 7 river basins: Artois-Picardy, Rhine-Meuse, Seine
Normandie, Loire Bretagne, Adour Garonne, Rhône Méditerranée Corse (Figure 6). In the overseas departments, 4 water offices
have been created corresponding to the 4 river basins (Guadeloupe, Martinique, French Guiana and Réunion). Mayotte is the
only department that does not have a Water Office, but it does have a basin committee.

At the sub-basin level, a local water commission is created by the prefect to develop, review and monitor the application of the
SAGE [38]. It is composed of three distinct colleges: the college of local authorities, their groups and local public institutions,
the users' college and the college of representatives of the State and its interested public institutions.

Finally, in France there are other structures likely to participate in water management and protection, such as territorial public
basin institutions [39], public interest groups in the environmental field (trade union associations of owners and, more generally,
environmental protection associations).

3.3. Principles of international law
Traditionally, international law approaches water resources according to the principle of territorial sovereignty. It recognizes
that States have the exclusive power to regulate, as they see fit and in accordance with domestic law, activities within the limits
of their territorial jurisdictions [40]. The principle of permanent sovereignty over natural resources was recognized in the
1960s as a component of the right of peoples to self-determination [41]. It is only the explicit formulation of the principle of
territorial sovereignty over natural resources. Thus, "each State freely holds and exercises full and permanent sovereignty over all
its wealth, natural resources and economic activities, including the possession and right to use and dispose of them" [42].
However, the right of peoples to dispose of their resources makes no distinction "between natural resources considered as raw
materials and vital resources" [43]. Moreover, this right does not take into account the unequal distribution of the natural water
cycle, which is by nature global. Thus, the right of peoples to dispose of their resources does not guarantee access to water and its

https://www.encyclopedie-environnement.org/app/uploads/2018/02/droit-eau_fig6-agences-eau-france-1.png
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protection, and it does not exclude the possibility of submitting water to market laws.

 Figure 7. The dam Gabčíkovo-Nagymaros on the Danube. [Source: By International Court of Justice[Public domain], via Wikimedia
Commons.]

However, territorial sovereignty over water resources has been developed by respecting the obligation not to cause damage and
by respecting the equitable use of water resources. These principles, which limit the principle of sovereignty, were identified
by the International Court of Justice (ICJ) in the Gabcikovo-Nagymaros project case of 25 September 1997 [44], between
Hungary and Slovakia (Figure 7).

The obligation not to cause damage as well as the principle of rational and equitable use are closely linked to the principle of
cooperation. In other words, they cannot be implemented without the cooperation of States bordering a transboundary
watercourse. Indeed, the ICJ considered that "the rational and optimal use of the river's waters can be considered as the
cornerstone of the cooperation system" [45]. In accordance with the principle of equitable and reasonable use of water resources,
riparian States must regularly exchange information on the uses and needs of States and on the changing water conditions in the
transboundary basin. For the ICJ, a balance must be struck between "the use of the river for economic and commercial purposes
on the one hand and the obligation to protect it from any damage to the environment that may be caused by such activities" [46].

The principle of not causing damage remains limited in scope because it is subject, in its application, to the rule of equitable and
reasonable use of water. Indeed, while the latter aims to take into account the physical and geographical aspects of watercourses,
it also aims to reconcile State interests in water resources.

In the end, international law does not provide effective solutions to protect water as a whole, since it is a right strongly marked by
the principle of territorial sovereignty.

3.4. The influence of European Union (EU) law
EU law differs from international law in that it is much more binding and applies to all Member States. In addition, it shall take
into account in particular the interdependence between surface water and groundwater.

French water law has developed under the influence of EU law. From 2000 onwards, the EU legislator became aware of the
limited nature of the resource and the need to protect water quality in general, while taking into account its natural cycle, its fluid
nature, the biological life of rivers, their ecosystems and aquatic environments.

http://www.encyclopedie-environnement.org/app/uploads/2018/02/droit-eau_fig7-barrage-danube.png
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 Figure 8. The cycle of the 2000 Water Framework Directive. [Source: © www.eaufrance.fr; Licence 2.0 France (CC BY-SA 2.0 FR)]

Thus, with the adoption of the Water Framework Directive of 22 December 2000 [47], the natural water cycle is reflected in
the setting of a series of global standards [48] for water quality and quantity protection that Member States are required to
transpose into their national legislation (Figure 8). France transposed this directive with the 2004 law [49]. The latter directs all
water policy towards results objectives, including the achievement of good ecological status of water by 2015.

With this directive, water resources are protected throughout the entire cycle, from their source in nature to the consumer's tap.
In addition, the EU legislator imposes deadlines for Member States to comply with the quality and quantity objectives set out in
the Water Framework Directive. As a result, all EU Member States, and in particular France, must comply with the objectives
set by EU law, as otherwise they risk convictions by the EU Court of Justice. The ambition of this directive was to achieve good
ecological status for all water bodies on EU territory by December 2015 at the latest, unless there was a duly justified
derogation, with the possibility of postponing it to 2021 or 2027. At present, this objective is far from being achieved in
France. The French State has even asked the European Commission on several occasions to extend the deadline set by this
directive.

This directive also reflects the willingness of Member States to harmonise their legal regimes on water resources. It states that
"water is not a commercial good like any other, but a heritage that must be protected, defended and treated as such" [50].
However, EU law does not recognise a right to drinking water that could be deduced from this statement. Moreover, in
accordance with this right, EU Member States are free to choose either direct management of the public drinking water service
or indirect management, entrusted to large companies specialised in this field.

Finally, as the Conseil d'État points out, this directive "contributes to reintroducing, not without pain for all Member States, a
coherence in water law by having changed its approach: by ceasing to sediment the texts, it starts from the results to be achieved
in the long term and establishes at regular intervals reports on their achievement" [51]. Since the entry into force of the Water
Framework Directive, it has been supplemented by other directives [52], which only contributes to the continuous strengthening
of water resource protection and the progressive construction of water law.

4. Messages to remember

In France, water law remains a rather complex and difficult to access right, since the legal rules governing water protection and
management are scattered in several codes, laws, decrees, etc.

Under the influence of EU law, the legal framework for this vital resource takes greater account of its natural cycle, its
ecological reality, natural environments and aquatic environments.
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biologists and chemists.

[49] Law No. 2004-338 of 21 April 2004 transposing Directive 2000/60/EC of the European Parliament and of the Council of
23 October 2000 establishing a framework for Community action in the field of water policy.

[50] Cons. 1 of Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a
framework for Community action in the field of water policy, OJEC, No. L 327, 22 December 2000, p. 1.

[51] EC, Public Report, (2010), L'eau et son droit, EDCE, n° 61, La Documentation française, Paris, p. 58.

[52] For example, Directive 2006/118/EC of the European Parliament and of the Council of 12 December 2006 on the
protection of groundwater against pollution and deterioration; Directive 2007/60/EC of the European Parliament and of the
Council of 23 October 2007 on the assessment and management of flood risks; Directive 2008/105/EC of the European
Parliament and of the Council of 16 December 2008 on environmental quality standards in the field of water policy, amending
and repealing Council Directives 82/176/EEC, 83/513/EEC, 84/156/EEC, 84/491/EEC, 86/280/EEC and amending Directive
2000/60/EC; Council Directive 2013/51/Euratom of 22 October 2013 laying down requirements for the protection of public
health with regard to radioactive substances in water intended for human consumption
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